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LEGAL RESTRAINTS ON RACIAL DISCRIMINATION IN EMPLOYMENT.
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I. Sovern.
$6.00.

New York: The Twentieth Century Fund.

By Michael

1966.

Pp. 270.

Although the Foreword to Professor Sovern's book states that he has sought
to present a clear and comprehensive story for "an audience reaching beyond
the legal profession," a reading of the book suggests a more limited appeal.
The text is too detailed and factual (often with rather dry facts) to be of
more than casual interest to the general reader. At the same time, its allusion
to source materials, rather than to textual inclusion, and its considerable
comment by the author make the book marginal as a guide for practitioners
with a problem. Nonetheless, a reading of the book gave this previously
uninitiated reviewer a good picture of the history of formal legal antidiscrimination efforts, a view of the present status of the battle, and an understanding of some of the remaining weaknesses in the battle plan. Perhaps,
then, the book will find its most valuable place in the hands of beginning
students of racial bias.
The plan of the book is in part chronological and to that extent may be
encapsulated by the reviewer as follows:
Until the beginning of World War II racial discrimination in employment was both open and accepted in the United States. President
Franklin D. Roosevelt, prodded by threat of a Negro protest march, began
reform with the issuance of Executive Order 8802,2 prohibiting job discrimination in Government and in defense industries. Although persuasion and threats of damaging public hearings achieved relatively great
gains in industrial jobs for Negroes, Roosevelt's original Fair Employment
Practice Committee lapsed in 1946, and the program was dead until created anew by President Truman's 1951 Executive Order 10308. 3 Its
successors, clothed with the coercive sanction of denying Government
contracts to discriminators and vitalized by vigorous leadership under
Presidents Kennedy and Johnson, have been impressive in eliminating
racial discrimination within industry supported by Government contracts.
After World War II, New York led a number of states in instituting
antidiscrimination commissions. Although the mere establishment of these
agencies bespoke progress, they have not been great reformers. Meager
budgets and, most lamentably, passive missions have left the duty of
positive action to the wronged themselves. Ignorance, fear, and lethargy all fruits of discrimination - too frequently make this duty unbearable.
Almost a quarter century after President Roosevelt's initial effort, the
Congress finally spoke meaningfully against discrimination by enacting
the Civil Rights Act of 1964.4 Title VII of the act significantly expands the
ambit of federal regulation in directing the newly created Equal Employment Opportunity Commission (EEOC) to combat employment discrimination "in industry affecting commerce." 5

1. Professor of Law, Columbia University.
2. 6 Fed. Reg. 3109 (1941).
3. 16 Fed. Reg. 12303 (1951).
4. 42 U.S.C. §§1981-2000 (1964).
5. 42 U.S.C. §2000 (e) (1964).
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The book contributes more than a chronology, however. Since at the
time of the writing the courts had not yet offered judicial interpretations
of title VII, the author applied himself to analysis of the statute. Viewing
it in the light of past antidiscrimination efforts, he sees two serious weaknesses
(later he describes the act as "a poor, enfeebled thing") (p. 205). The act
does not give EEOC a clear and unhampered mandate to be a "self-starter"
in searching out discrimination; and, the act does not empower EEOC to
prosecute a complainant's case in court when conciliation fails. The former
fault has, in the author's eyes, stifled the potential of state fair employment
agencies. The latter fault obliges the complainant to prosecute his own case
without the assistance of EEOC in the final crunch with the alleged discriminator. Only if the Justice Departments takes up its cudgel in his behalf
will the complainant have further federal assistance. Furthermore, the procedural workings of title VII, which in fair employment commission states
gives the state agency first crack,7 remain to be seen, but they appear not to
be as smooth as the National Labor Relations Board procedures for prosecuting unfair labor practices on behalf of individuals.
The matter of racial discrimination in unions is treated separately by the
author. In his opinion, duties of fair representation imposed by the National
Labor Relations Act and the Railway Labor Act could be major legal wedges
for ridding unions of racial discrimination, and he produces a detailed treatment of the statutes and their judicial interpretation to support his arguments. Unfortunately, he says, "the antidiscrimination potential of the
National Labor Relations and Railway Labor Acts remains largely unrealized" (p. 175).
Negro job applicants frequently face a second level of discrimination
amounting to a pernicious circle: first, they don't qualify legitimately for
jobs requiring skills; second, opportunities to attain the skills are denied them
as a mater of overt discrimination or, more subtly, through such forms as
nepotism in trade union apprenticeship programs or simply as a spin off of
the communication lag to the poorer masses. The more general problems
implied here - those of society's role in upgrading the "employability" of all
the unskilled and of then providing jobs for all - are ruled by the author to
fall outside his treatment of racial discrimination in employment. He does,
however, undertake to expose the methods of discrimination in existing jobtraining programs and to discuss the remedies and their shortcomings. Adopting a "celebrated" New York case s as his vehicle, he traces the treatment
6. The Justice Department derives its authority from 42 U.S.C. §2000 (e) (6) (1964):
"Whenever the Attorney General has reasonable cause to believe that any person or group
of persons is engaged in a pattern or practice of resistance to the full enjoyment of the
rights secured by this title, and that the pattern or practice is intended to deny the full
exercise of the rights herein described, the Attorney General may bring a civil action in
the appropriate district court of the United States . . . requesting such relief . . . as he
deems necessary to insure the full enjoyment of the rights herein described."
7. 42 U.S.C. §2000 (e) (5) (1964).
8. The author refers to this case as Lefkowitz v. Farrel. He cites the proceedings reported in 1964 RAcE R.EL. L. REP. 393-406 and State Comm'n for Human Rights v. Farrell,
43 Misc. 2d 958, 252 N.Y.S.2d 649 (Sup. Ct. 1964).
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of the grievances of a "rebuffed" Negro apprentice through the New York
Commission Against Discrimination and the New York courts. The author
then speculates about the availability of a remedy for the same factual
situation either under title VII, the federal contractor program, or NLRA.
In his conclusion Sovern describes the coterie of antidiscrimination laws
and agencies in these terms: "No self-respecting table of organization has
ever looked like this . . ." (p. 206). Moreover, he reveals here, as throughout
the books, his strong bias in favor of a direct, open, and vigorous war against
discrimination by an agency equipped with full self-starting authority and
ample powers to compel. Nevertheless, he recognizes that "the clutter is
likely to remain" and suggests an administrative accommodation among the
EEOC, the Justice Department, the Labor Department, and the NLRB to
allow them collectively to devise effective remedies for employment discrimination ills. Moreover, in spite of the "clutter," the author concedes
that the law plus "a host of other factors, have already brought about an
observable reduction in employment discrimination" (p. 210).9
JOSEPH W. LITrLE*

9. Not all scholars agree with Professor Sovern's premise that antidiscrimination laws
are desirable or with his conclusions about their effectiveness. See, e.g., Winter,
Improving the Economic Status of Negroes Through Laws Against Discrimination: A Reply
to Professor Sovern, 34 U. Cm. L. REV. 817 (1967). In a lengthy and detailed criticism of
Professor Sovern's book, Professor Winter attacks the notion that antidiscrimination laws
can improve the economic lot of Negroes and also asserts that the laws themselves create
new ills. In sum, he says, "Too much has been expected from antidiscrimination programs,
and the relevant political forces have done nothing to dampen these expectations. The
adoption of laws against discrimination in employment has itaelf been taken as evidence
that such discrimination causes poverty, which can be substantially reduced through law.
And the inevitable failure to achieve that reduction has caused disrespect for law and
further alienation and frustration."
*Assistant Professor of Law, University of Florida.
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